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PCBs from A to Z A Reemerging  
Toxic Tort  
Concern

centered primarily on pollution of the 
ground and water around industrial sites 
resulting from manufacturing and dis-
posing of its byproducts. Now, the focus 
on PCB exposure has shifted to old build-
ings ranging from schools and offices to 
institutions and warehouses. The U.S. 
Environmental Protection Agency (EPA) 
recently issued warnings about PCBs in 
schools, and predictably, advocates have 
started beating drums claiming that chil-
dren, teachers, maintenance workers, and 
employees who work in older buildings are 

being exposed and have been on a long-
term and continuing basis. This reemer-
gence of PCBs in a new context is of vital 
interest to building owners and managers, 
product manufacturers, and suppliers, as 
well as to construction and maintenance 
contractors that may face claims of liability 
stemming from PCB exposure.

Federal government agencies, including 
the EPA, the Occupational Safety and Health 
Administration (OSHA), the National Insti-
tute for Occupational Safety and Health 
(NIOSH), the U.S. Food and Drug Admin-
istration (FDA), and the Agency for Toxic 
Substances and Disease Registry (ATSDR), 
are taking an increasingly critical look at 
the health consequences of PCB exposure. 
Agency for Toxic Substances and Disease 
Registry, U.S. Dep’t of Health & Human 
Services, Toxicological Profile for Polychlo-
rinated Biphenyls (PCBs) (Atlanta, GA 2000) 
http://www.atsdr.cdc.gov/toxprofiles/tp17.pdf. Sci-
entists have long recognized that everyone 
in the United States is exposed to some de-
gree to PCBs in contaminated food, water, 
and soil with little, if any, adverse conse-
quences. Generally, individuals experience 
these exposures at low levels extended over 
the course of a lifetime. On the heels of re-
cent government pronouncements, how-
ever, researchers have started to study the 
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New developments 
warrant proactive 
attention from defense 
attorneys to prevent 
the plaintiffs’ bar from 
establishing causation in 
spite of dubious science.

Plaintiffs’ attorneys have started to repackage polychlori-
nated biphenyls, or PCB, well known for years as outdoor 
environmental contaminants, in the hopes of creating per-
sonal injury lawsuits. Until recently, the focus on PCBs 
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impact of building- related exposures on top 
of these base line exposures, and advocates 
have suggested that people who face long 
periods of accumulative building- related 
exposure have reason to fear.

It is no surprise, therefore, that with new 
attention focused on PCBs, doctors, sci-
entists, government officials, and indeed, 
personal injury lawyers, have intensified 
efforts to ascertain the extent to which 
PCBs harm humans. Studies by scientific 
researchers and governmental agencies 
suggest that PCBs can produce a num-
ber of ill effects in animals, including 
birth defects, liver and endocrine diseases, 
immunological changes, behavioral issues, 
and cancer. There is not, however, reliable 
or dispositive scientific evidence that PCB 
exposure can cause serious diseases or ill-
nesses in humans. Significantly, the EPA 
states that “no direct causal relationship 
has been established between PCB expo-
sure and human health.” U.S. Envtl. Prot. 
Agency, PCBs, http://cfpub.epa.gov/schools/
top_sub.cfm?t_id=41&s_id=32 (last updated 
Sept. 29, 2010). Furthermore, the 2000 
PCBs toxicological profile reports that “[n]o 
studies were located regarding deaths in 
humans from acute exposure [to PCBs] by 
any route.” Agency for Toxic Substances 
Disease Registry, supra, at 90. Moreover, 
the ATSDR calls “inconclusive” research 
that purports to associate PCB exposure 
with illnesses of the respiratory, cardiovas-
cular, hematologic, hepatic, and immuno-
logical systems, specifically pointing out 
that numerous confounding factors ham-
per human studies, which are inconclusive.

Notwithstanding the uncertainty 
regarding potential health effects, we rea-
sonably can expect that with increased 
scrutiny of PCBs in buildings, the pace of 
scientific inquiry will intensify. The stage 
is therefore set, and several personal injury 
and property damage lawsuits have been 
filed in urban areas. As such, school dis-
tricts, property owners and managers, and 
product manufacturers, distributors, and 
retailers need be aware of the potential for 
toxic tort litigation focused upon PCBs.

This article takes a brief look at the his-
tory of PCBs in the United States, their com-
mon uses, and the means through which 
humans may be exposed. Further, this ar-
ticle provides an overview of the scientific 
research and offers guidelines for defense 

attorneys litigating personal injury claims 
arising from allegations of PCB exposure 
concluding that attacking causation as early 
in a case as possible is imperative to defend-
ing clients from PCB- injury claims.

What Are PCBs?
“PCB” is an acronym for a class of organic 
compounds known as polychlorinated 
biphenyls, which belong to a broad family 
of human- made, organic chemicals called 
chlorinated hydrocarbons. PCBs do not 
occur naturally; all PCBs currently in exis-
tence have resulted from human manu-
facturing. Over the years, manufacturers 
employed 209 different congeners to cre-
ate compounds with varying properties. 
Depending on their composition, PCBs 
range from thin, light- colored liquids to 
yellow or black waxy solids, while some 
PCBs can vaporize into a gas that people 
can inhale. The existence of PCBs in sev-
eral chemical states allows for their intro-
duction to the environment through the 
release of PCB- containing dust and oils 
onto soil and land, while vapors containing 
PCBs escape into the atmosphere.

PCBs are chemically stable, which makes 
them resistant to heat and disintegration; 
they remain for long periods of time in 
the products into which they have been 
incorporated. Starting in the 1920s and 
1930s, manufacturers engineered PCBs for 
a variety of purposes, incorporating them 
into an array of products, such as coolants 
and lubricants in electrical equipment, 
transformers, and capacitors. In addition, 
PCBs were employed as impregnating and 
paint agents, as cement and plaster addi-
tives, and in sealing liquids, immersion 
oils, and pesticides. In 1976, through the 
Toxic Substances Control Act, 15 U.S.C. 
§§2601–2692, Congress banned the use of 
PCBs in open applications that presented a 
heightened risk of tactile exposure such as 
inks, flame retardants, adhesives, carbon-
less duplicating paper, paints, plasticizers, 
wire insulations, metal coatings, and pes-
ticide extenders. 15 U.S.C. §2605(e). From 
1976 until the federal government banned 
them almost completely in 1978, manufac-
turing used them only in enclosed systems 
and products including capacitors and as 
insulating and hydraulic fluids. But in 1977, 
when scientific studies began to accumu-
late evidence of the toxicity of PCBs, pro-

duction of PCBs began to slow. In 1979, the 
EPA promulgated final regulations ban-
ning the manufacture, processing, distri-
bution in commerce, and use of PCBs. 40 
C.F.R. pt. 761; 44 Fed. Reg. 31,514.

Presence of PCBs
Over the past 40 years we have witnessed 
several highly publicized instances of PCB 

pollution in the United States. In partic-
ular, PCBs have contaminated land and 
water due to the release of PCB- containing 
oils that leached into soil and water sup-
plies. PCBs have been known to leak from 
production facilities, and PCB- containing 
products have been discarded, often ille-
gally, in various locations, leading to seep-
age and off- gassing that released PCBs into 
the surrounding environment. These events 
led to massive clean-up efforts, the designa-
tion of several Superfund sites throughout 
the United States, and the exposure of mil-
lions of individuals to PCBs.

The Hudson River in New York state 
is infamously associated with one of the 
largest PCB accumulations in the United 
States. U.S. Envtl. Prot. Agency, Hudson 
River PCBs, http://www.epa.gov/hudson/ (last 
updated Oct. 5, 2011). From 1947 through 
1977, manufacturing plants discharged 
approximately 1.3 million pounds of PCBs 
into the Hudson River. As result of this con-
tamination, the EPA designated the Hud-
son River a federal Superfund site from the 
southern tip of New York City through the 
Hudson River Valley north of Albany. The 
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contamination of Hudson River fish led to 
closure of commercial fisheries accompa-
nied by advisories to limit consumption 
of potentially contaminated fish. In 2002, 
the EPA issued an order mandating the 
dredging of approximately 2.65 million 
cubic yards of PCB- contaminated sediment 
from a 40-mile stretch of the Hudson River. 
In 2009, 283,000 cubic yards of sediment 

were removed from a six-mile stretch of 
the river, and in 2011, the EPA issued plans 
for the second phase of cleanup, to include 
the dredging of an additional 350,000 cubic 
yards, estimated to take between five and 
seven years to complete.

Lake Michigan and surrounding states 
are similarly the focus of concern about PCB 
contamination. U.S. Envtl. Prot. Agency, 
Region 5 Superfund, Allied Paper, Inc./Por-
tage Creek/Kalamazoo River, http://www.
epa.gov/R5Super/npl/michigan/MID006007306.
htm (last updated July 28, 2011). An 80-mile 
stretch of the Kalamazoo River running 
between Morrow Dam and Lake Michi-
gan is another federally designated Super-
fund site. Paper mills that discharged PCBs 
into the water contaminated this area. Esti-
mates put the amount of PCBs contained 
within river sediments at approximately 
120,000 pounds. In addition, the Fox River 
in Wisconsin is another area contribut-
ing to the overall PCB contamination of 
Lake Michigan. Id.; see also Clean Water 
Action Council, Lake Michigan is Dam-
aged by Fox River and Wisconsin PCBs, 
http://www.foxriverwatch.com/wisconsin_lake_
michigan_PCBs_PCB.html (last visited Dec. 
13, 2011). Contamination in the Fox River 
area has led to restrictions on commer-
cial and sport fishing in the area and PCB 

exposure warnings to individuals. The Fox 
River area was another drainage area for 
the commercial paper industry, and orga-
nizations nearby have expressed concerns 
over the potential damage PCBs have had 
on the local economy. Clean Water Action 
Council, supra. Additionally, Massachu-
setts, South Carolina, North Carolina, Ala-
bama and Indiana have seen extensive 
efforts to clean up environmental contam-
ination from PCBs. See, e.g., U.S. Envtl. 
Prot. Agency, GE/Housatonic River Site in 
New England, http://www.epa.gov/region1/ge/
sitehistory.html (last updated Sept. 7, 2011); 
U.S. Envtl. Prot. Agency, Region 4: Super-
fund, Anniston PCB Site, http://www.epa.
gov/region4/waste/npl/nplal/annpcbal.htm (last 
updated Feb. 11, 2011).

When PCBs are released into the envi-
ronment, they find their way into water and 
soil, and from there they eventually find 
ways into the food supply. In waterways, 
fish and plants become contaminated, and 
as larger fish consume smaller fish, the 
PCBs accumulate as they travel up the food 
chain. Human exposure occurs from eat-
ing contaminated seafood or swimming 
in tainted water. Additionally, contami-
nated soil and water leads to the ingestion 
of PCBs by livestock and absorption into 
agricultural products. PCBs are fat solu-
ble, and as such, concentrated PCBs exist 
in the tissue of cattle, hogs, and chickens 
that eat contaminated grains and grasses 
and drink tainted water. From these routes 
PCBs enter meat, eggs, and dairy products. 
Once ingested, PCBs may pass through the 
placenta to fetuses in utero and from breast 
milk to nursing infants. According to the 
ATSDR, breast milk is the most common 
source of exposure to PCBs for infants. 
Additionally, expectant mothers who eat 
contaminated fish may put fetuses at risk 
of exposure to PCBs.

Further, people may inhale PCBs, either 
as vapor or from dust consisting of or 
coated with PCB solids and oils. Indeed, 
the gas emitted as vapor from solid-state 
PCBs accounts for a significant amount 
of PCB in the human body, as individuals 
inhale the vapor. Individuals may addition-
ally ingest PCBs by drinking contaminated 
water, especially individuals who drink 
well water containing PCBs. Notably, PCBs 
do not have particular smells or tastes, 
making them hard to detect. Additionally, 

humans can absorb PCBs through the skin 
such that contact with PCB- containing oil 
may introduce PCBs into the bloodstream.

Accordingly, plaintiffs’ attorneys will 
have difficulty overcoming the argument 
that routine exposure to PCBs in the food 
we eat and the water we drink leads to 
a baseline exposure level in all individ-
uals that has little or no adverse health 
effect. It will likewise prove challenging to 
claim that children, even fetuses, have not 
been exposed to PCBs through this rou-
tine exposure.

Therefore, the focus is now changing, 
as it appears that plaintiffs’ attorneys will 
argue that individuals with exposure to 
PCBs in their homes, schools, and work-
places on top of the typical background lev-
els face potentially serious health effects. 
Plaintiffs may claim that exposure can 
come from old electronic devices from 
which PCBs can leak. They may claim 
exposure through building maintenance 
work that disturbs PCB- containing caulks 
and sealants. See, e.g., David Newman, 
PCBs in Schools: What about School Main-
tenance Workers?, 20 (2) New Solutions 
(2010); U.S. Envtl. Prot. Agency, Prevent-
ing Exposure to PCBs in Caulking Material, 
Fact Sheet EPA-747-F-09-005 (Sept. 2009), 
available at http://www.epa.gov/ pcbsincaulk/
caulkexposure.pdf; Robert Herrick, et al., An 
Unrecognized Source of PCB Contamina-
tion in Schools and Other Buildings, 112 
(10) Environmental Health Perspectives 
(July 2004). Before the federal government 
banned them, these materials, used in 
construction, commonly contained PCBs. 
As a result, some have claimed that when 
buildings are renovated or demolished 
workers disturbing the caulks and sealants 
may release PCB particles that humans 
can inhale in the form of  renovation- or 
demolition- generated dust.

Recently, much attention has focused on 
the fact that until 1979 fluorescent lighting 
fixture ballasts installed in buildings in-
cluding schools contained PCBs. Miranda 
Massie & Katherine Terenzi, PCB Lighting 
in NYC Schools: Dangerous, Inefficient and 
Obsolete, (New York Lawyers for the Public 
Interest Feb. 2011), available at http://www.
nylpi.org/images/FE/chain234siteType8/site203/
client/NYLPI.orgPublicInterestObsolescenceReport.
pdf. Potting material inside the fixtures’ bal-
lasts contain PCBs. U.S. Envtl. Prot. Agency, 
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Proper Maintenance, Removal, and Dis-
posal of PCB- Containing Fluorescent Light 
Ballasts, http://www.epa.gov/ epawaste/hazard/
tsd/pcbs/pubs/ballasts.htm (last updated Dec. 
29, 2010). As these fixtures age, the ballasts 
allegedly become brittle and susceptible to 
cracking, which can allow the PCBs to leak, 
releasing them into the indoor environ-
ment. The argument is that original fixtures 
installed before 1979 have exceeded their 
useful lives and could leak or even explode. 
Further, damage to the ballasts caused by 
fires, earthquakes, and other similar dis-
ruptions can release PCBs.

Fluorescent lighting has always been a 
popular, cost- effective, and energy efficient 
means of lighting large spaces. Fluores-
cent lighting ballasts manufactured after 
1979 no longer contain PCBs, in line with 
the selling ban in the United States; how-
ever, many fluorescent lights manufactured 
before 1979, and still commonly found in 
schools and other buildings, contain about 
1 to 1.5 ounces of PCBs. There is now a con-
cern that as these fixtures age, their suscep-
tibility to breaking down increases the risk 
that PCBs will leak, and adults and chil-
dren who occupy these buildings for sev-
eral hours a day on a regular basis could 
become exposed. EPA studies recognize 
that even when leaking ballasts remain 
undisturbed, the PCBs have the potential to 
emit gas into the atmosphere, which other 
objects or structures absorb or which stu-
dents, teachers, and other inhabitants of 
the schools inhale.

Ballasts in schools recently made news 
following the revelation that many public 
school fluorescent lighting fixtures have 
been in place for 30 to 40 years. In fact, EPA 
studies have shown that ballasts have leaked 
in public schools in New York City, Oregon, 
North Dakota, and Massachusetts. In New 
York City, concerned citizen groups filed a 
lawsuit on July 20, 2011, against the New 
York City Department of Education and the 
New York City School Construction Author-
ity demanding that the City of New York re-
place fluorescent lights containing PCBs in 
the city schools. See New York Commuters 
for Change v. New York City Department of 
Education, No. 11-cv-3491 (E.D.N.Y. 2011). 
The complaint alleges that the New York 
City Department of Education’s continu-
ing use of PCB- containing fluorescent light 
fixtures violates the Toxic Substances Con-

trol Act, 15 U.S.C. §§2601, et seq., and seeks 
to require public schools in New York City 
to upgrade the lighting fixtures to systems 
that do not contain PCBs.

Bioaccumulative Exposure
Those who are concerned about indoor ex-
posure to PCBs argue that we have reason 
to investigate the interplay between expo-
sure to PCBs that occurs from air, soil, and 
food and exposure to PCB exposure that 
may occur inside buildings. PCBs are poten-
tially bioaccumulative pollutants, meaning 
that they metabolize slowly and accumulate 
in the body over time. These groups argue 
therefore, that while PCBs may not harm 
humans at low levels, the risk of disease in-
creases as the body burden of PCBs rises. 
Indeed, research suggests that nearly all 
individuals in the developed world are ex-
posed to low doses of PCBs over the course 
of their lives. In this vein, at least one court 
has held that plaintiffs cannot recover the 
costs of medical monitoring for PCB- related 
diseases without proving that their expo-
sures exceeded that which they would or-
dinarily encounter in their day-to-day lives. 
Brown v. SEPTA, 113 F.3d 444, 450 (3d Cir. 
1997). Plaintiffs’ attorneys will say that con-
tinuous exposure to PCBs may build up over 
time and cause adverse health effects. As a 
result, they will claim that individuals who 
have faced constant low exposure doses over 
the years, or individuals who have been ex-
posed to high, concentrated doses of PCBs, 
may be at a particular risk of contracting 
PCB- related illnesses.

The argument that the risk of disease 
increases with longer periods of expo-
sure leads plaintiffs’ attorneys to contend 
that PCB exposure poses particular risks 
to children. Some have suggested that 
the risk to children might be heightened 
because their bodies have not developed 
fully and that due to their relatively lower 
body weight, they proportionally expe-
rience greater PCB concentrations when 
compared with adults. This assertion is a 
particular concern for schools where chil-
dren spend many hours in classrooms 
beneath fluorescent fixtures.

Scientific Evidence
Putting aside the ways that humans are 
exposed to PCBs, the questions of what, 
if any, illnesses PCBs cause and the expo-

sure doses necessary, are still debatable 
given conflicting research. While scientists 
have studied PCBs for several decades, the 
medical community as represented in the 
medical literature has not reached consen-
sus that causal relationships exist between 
PCBs and diseases. In spite of studies and 
reports, the EPA and the ATSDR positions 
remain that we do not have conclusive evi-

dence that PCB exposure causes serious ill-
nesses or death.

Plaintiffs’ attorneys will argue that the 
courts should not hold a plaintiff to a rig-
orous standard of proof regarding causa-
tion. Research is limited because scientists 
cannot study the impact of exposure to 
PCBs on humans in controlled environ-
ments that would allow them to measure 
the dose and eliminate the confounding 
factors. There are, however, human stud-
ies regarding PCB exposure involving inci-
dents in which individuals were exposed to 
PCBs in the workplace and from consum-
ing contaminated fish, as well as studies of 
two poisoning cases in Japan and Taiwan 
known as the Yusho and Yu-Cheng inci-
dents. Nevertheless, plaintiffs’ attorneys 
assert that the narrowness of these stud-
ies and the limited means with which sci-
entists can evaluate exposure permits only 
inexact analyses because testing generally 
cannot show to which congeners an indi-
vidual has been exposed. Accordingly, they 
argue, researchers cannot establish a clear 
link between a specific PCB exposure and 
a medical condition.

Starting with the most prevalently asso-
ciated link, PCBs are widely thought to 
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cause skin conditions such as chloracne, 
rashes, and dermatitis. Agency for Toxic 
Substances and Disease Registry, supra, 
at sec. III, Health Effects. These effects 
may appear quickly following an individ-
ual’s exposure to PCBs, and vary widely in 
their severity. Similar studies suggest that 
exposure to PCBs may lead to skin irrita-
tion, irritation in the nose and lungs, gas-

trointestinal discomfort, changes in blood 
and the liver, as well as depression and 
fatigue. Additional studies posit a relation-
ship between PCB exposure and changes 
in blood and urine that would indicate 
liver damage. Furthermore, studies pur-
port to link PCBs with endocrine, hepatic, 
ocular, immunological, reproductive, and 
developmental effects. U.S. Envtl. Prot. 
Agency, Health Effects of PCBs, http://www.
epa.gov/osw/hazard/tsd/pcbs/pubs/effects.htm 
(last updated Aug. 8, 2008).

Perhaps more pressingly, research-
ers have studied the possibility of a link 
between PCBs and cognitive impairment 
and behavioral effects in children. Agency 
for Toxic Substances and Disease Reg-
istry, supra. Studies postulate that some 
children exposed to PCBs exhibit symp-
toms of impaired cognitive development 
and associated neurological conditions in-
cluding hyperactivity and attention defi-
cit hyperactivity disorder. Joan Newman, 
et al., PCBs and Cognitive Functioning of 
Mohawk Adolescents, 28 Neurotoxicology 
and Teratology (2006). Additionally, at 
least one study shows that expectant moth-
ers exposed to PCBs in workplaces gave 
birth to babies weighing less than babies 
born to mothers with lower PCB exposure 
levels. Agency for Toxic Substances and 
Disease Registry, supra. Similar research 
on the neurological effects of PCBs has 

noted an association between exposure 
and problems with long-term memory but 
did not rule out other causes. Critically, 
according to the ASDTR, while numerous 
studies indicated that babies experienced 
adverse health consequences if their moth-
ers were exposed to PCBs, none concluded 
that PCBs cause structural birth defects.

Perhaps the most contentious issue re-
garding the adverse health effects of PCBs 
is whether they are properly categorized 
as carcinogens. On this issue, the scien-
tific research is inconclusive, but plain-
tiffs claim that there is mounting evidence 
that PCBs can lead to terminal diseases in 
exposed individuals. Studies evaluating 
workers exposed to PCBs suggest merely 
an association, but not a causal relation-
ship, between PCB exposure and cancer in 
humans, including cancer of the liver, bil-
iary tract, intestines, and skin. Agency for 
Toxic Substances and Disease Registry, su-
pra. The U.S. Department of Health and 
Human Services concludes only that PCBs 
might reasonably be classified as carcino-
gens, while the EPA and the International 
Agency for Research on Cancer has gone 
only so far as to say that PCBs are a likely 
source of cancer in humans. All of these 
statements cast suspicion on causation and 
indicate that science has not yet sufficiently 
proved that PCBs are carcinogenic.

Plaintiffs’ attorneys look to animal 
studies and argue that they adequately 
approximate the effects of PCBs in humans. 
Animal studies reflect that various species 
exposed to PCBs have shown symptoms of 
conditions such as anemia, liver damage, 
stomach conditions, thyroid gland inju-
ries, behavioral changes, immune system 
changes, and impaired ability to repro-
duce. Rats, mice, and monkeys that ate 
food containing PCBs developed adverse 
conditions such as anemia and skin condi-
tions, as well as liver, stomach, and thyroid 
injuries. Rabbits with repeated skin expo-
sures or a single large exposure to PCBs on 
the skin suffered from conditions including 
liver, kidney, skin damage, and even death. 
Rats that ate PCB compounds generally 
found in commercial uses developed can-
cer of the liver. Additionally, animal stud-
ies on young animals tend to show adverse 
effects on the offspring of mothers exposed 
to PCBs, including prenatal death, immune 
system changes, thyroid conditions, and 

issues with reproductive organs. Young 
monkeys nursed by mothers exposed to 
PCBs developed skin conditions. Further, 
various animal research shows that high 
doses of PCBs may cause structural birth 
defects in animals. Significantly, we do 
have strong evidence that PCBs cause can-
cer in animals.

Tests do exist to detect the presence of 
PCBs in the human bloodstream, body fat, 
or breast milk; however, these tests are not 
routinely performed by doctors. Rather, 
doctors generally only perform these tests 
when an individual has faced significant 
PCB exposure. The tests, however, are lim-
ited in their diagnostic capabilities, as they 
can only determine whether an individual 
has been exposed to a level of PCB above 
background levels, and they cannot show 
the extent of exposure or the time period 
over which exposure has occurred. Again, 
however, nearly all individuals will show 
some level of PCBs in their bodies, given the 
wide extent of PCB- related contamination.

The potential for personal injury litiga-
tion related to PCB exposure may be the 
catalyst for a new round of studies regard-
ing the health effects of PCBs. With reports 
of PCBs in sensitive locations such as public 
schools, increasing research and litigation 
will undoubtedly perpetuate one another.

The Legal Approach to PCB Litigation
Science, medicine, and government play 
important roles in investigating and mit-
igating the risk of exposure to substances 
such as PCBs. Their tasks are to evalu-
ate risk based on what science can prove 
as well as what it can reasonably postu-
late and to make recommendations and 
issue guidelines to minimize the risk of 
future exposure. When the goal is to pre-
vent future exposures, it does not mat-
ter whether science establishes causation 
because risk can easily outweigh benefit 
even if science merely suspects causation. 
Stated another way, preventive measures 
should not depend on proof of causation 
because an ounce of prevention is worth a 
pound of cure.

The role of defense counsel is different. 
Defense attorneys recognize that we can-
not undo the past. Defense attorneys func-
tion within the tort system where liability 
requires proof of causation to a reason-
able degree of scientific certainty, which 

What, if any, illnesses 

PCBs cause and the 

exposure doses necessary, 

are still debatable given 

conflicting research.
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requires a more exacting standard for 
ascertaining whether a particular exposure 
resulted in a disease than the standards 
that science, medicine, and the government 
use to carry out their tasks. Plaintiffs’ attor-
neys willfully ignore this distinction and 
argue that government advisories, regu-
lations, and permissible exposure levels 
taken cumulatively can constitute proof 
of causation when, in fact, they imply only 
that more research or caution is warranted. 
Finding an association does not establish 
causation. It is the job of a defense attor-
ney to hold a plaintiff’s attorney to prov-
ing not that exposure might have caused a 
disease by virtue of a speculative extrapo-
lation from animal studies or based on an 
association, but that it more likely than not 
did cause disease in the specific case. Expe-
rience shows that aggressively challeng-
ing proof of alleged causation presented by 
plaintiffs’ attorneys will pay dividends. The 
more courts that become persuaded that 
plaintiffs have offered insufficient causa-
tion evidence, the harder it will be for them 
to gain traction. If we cannot completely 
arrest PCB litigation, we can impede it, by 
limiting the types and numbers of claims 
that plaintiffs can sustain to those that can 
satisfy the burden of proof.

In the past, the targets of environ-
mental pollution and property damage 
PCB- related litigation were industrial com-
panies, product manufacturers, and the 
producers of the PCB compounds that 
were released into the environment. Plain-
tiffs sought recovery under a variety of 
theories, including the federal Compre-
hensive Environmental Response, Com-
pensation and Liability Act (CERCLA), the 
Resource Conservation and Recovery Act 
(RCRA), and the Toxic Substances Control 
Act (TSCA), as well as similar state statutes 
and the common law doctrines of trespass, 
nuisance, negligence, and strict liability. 
See, e.g., Lowe’s Home Centers, Inc. v. Gen-
eral Electric, 381 F.3d 1091 (11th Cir. 2004); 
Emerson Enters., LLC v. Kenneth Crosby 
N.Y., LLC, No. 03-cv-6530, 2011 U.S. Dist. 
Lexis 26388, at *1 (W.D.N.Y. Mar. 15, 2011); 
Pottstown Indus. Complex v. P.T.I. Servs., 
Inc., No. 91-5660, 1992 U.S. Dist. Lexis 
3256, at *1 (E.D. Pa. Mar. 11, 1992).

Personal injury litigation opens the door 
to a broader spectrum of legal theories 
and a wider array of defendants. While 

state laws vary, typical theories of recov-
ery tend to remain constant no matter 
the substance to which a plaintiff alleges 
exposure. As such, claims sounding in 
negligence, strict liability, and breach of 
warranty are the most likely to lead a com-
plaint. Derived from these theories, claims 
for the misrepresentation of the safety of 
PCB- containing products, as well as con-
spiracy of action between manufacturers, 
suppliers, and distributors are likely to fol-
low. Under these theories, the manufactur-
ers, suppliers, and distributors of PCBs are 
the first line of defendants. Given the wide 
range of liability imposed under product 
liability laws, downstream manufacturers 
that incorporated PCBs into their finished 
products will face allegations of liability, 
as well as all those entities in the chain of 
distribution that brought these products 
to consumers, including the distributors 
of products with PCB- containing compo-
nents and the retailers of these products.

More idiosyncratic theories of recovery 
are available to those who can pinpoint 
the source of an exposure. For instance, 
plaintiffs will invoke premises liability 
against the owners and managers of prop-
erty, which can create trouble for school dis-
tricts still using PCB- containing fluorescent 
lights. Further, individuals who are exposed 
to PCBs in the workplace may assert claims 
under state workplace safety laws. A partic-
ular threat under these laws is that a state 
may impose strict liability on owners and 
general contractors at a worksite.

Defending a Claim
A plaintiff bears the burden of proving 
exposure to PCBs and linking those PCBs 
to defendants. This is a challenge given the 
ubiquitous background level of exposure 
in the environment and the myriad path-
ways of human exposure. Consequently, 
defendants must avail themselves of case 
law that requires toxic exposure plaintiffs 
to trace exposure to products and sources 
attributable to defendants. The law var-
ies from jurisdiction to jurisdiction, but to 
the extent possible, plaintiffs must dem-
onstrate actual exposure to identifiable 
sources of PCBs on more than passing or 
casual bases.

If a plaintiff can plausibly identify one or 
more PCB exposure sources, the best point 
of attack for a defense attorney is causation. 

Because PCBs are complex organic com-
pounds, a plaintiff’s attorney must offer 
expert testimony to prove his or her case. 
Accordingly, challenging the expert testi-
mony purporting to establish a causal con-
nection between PCB exposure and illness 
in humans is the most important step in 
successfully defending a client from PCB- 
related allegations. This strategy involves 

establishing a record of instances in which 
courts have precluded expert testimony 
because they could not show causation.

In the case of personal injury or death 
related to a chemical or similar substance, a 
plaintiff must prove two elements to estab-
lish proximate cause: general causation and 
specific causation. See, e.g., Hall v. Baxter 
Heathcare Corp., 947 F. Supp. 1387 (D. Or. 
1996); In re Silicone Breast Implants Prod-
uct Liability Litigation, 887 F. Supp. 1469 
(N.D. Ala. 1995); Jones v. United States, 933 
F. Supp. 894 (N.D. Cal. 1990).

General causation is about a toxin’s 
capabilities. It entails establishing that the 
substance at issue can cause the type of 
injury alleged by a plaintiff. Not all juris-
dictions require epidemiology to prove 
general causation in all instances, but they 
do have certain minimum standards that 
plaintiffs must meet, and the evidence 
must exceed the jurisdictions’ threshold for 
admissibility of opinion—generally either 
Daubert or Frye.

In the case of PCBs, because the science 
as reflected in the literature is in such a state 
of contention, a plaintiff’s attorney should 
have difficulty establishing the requisite 
link to satisfy general causation. Without 
established epidemiological studies conclu-
sively linking PCBs to illnesses in humans, 
a plaintiff’s attorney faces a substantial im-
pediment, because courts usually will not 
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accept an expert’s opinions unless the ex-
pert can cite peer- reviewed studies support-
ing the expert’s opinions. See, e.g., Daubert 
v. Merrell Dow Pharma., Inc., 43 F.3d 1311, 
1318 (9th Cir. 1995). Studies on how PCBs 
affect humans lack controls and are often 
rife with confounding factors such that an 
expert witness cannot successfully fore-
close alternative causes of the plaintiff’s 

illness. Furthermore, the animal studies 
insufficiently indicate how a substance af-
fects humans, and courts in many jurisdic-
tions may properly exclude them. See, e.g., 
Daubert, 43 F.3d at 1319; Hall, 947 F. Supp. 
at 1410. Cf. In re Paoli R.R. Yard PCB Litig., 
35 F.3d 717, 743 (3d Cir. 1994) (permitting 
animal studies as basis for causation in PCB 
related litigation, but noting that Daubert 
requires “good grounds” for extrapolation 
from animals to humans). Although not all 
jurisdictions specifically require epidemi-
ological studies as a basis for expert opin-
ion on causation, when they are lacking, it 
raises a serious question about the validity 
of the proffered expert’s scientific opinions 
See, e.g., Benedi v. McNeil—P.P.C., Inc., 66 
F.3d 1378 (4th Cir. 1995).

If a plaintiff clears the general causation 
threshold, the next hurdle is specific cau-
sation—proof that the plaintiff ingested, 
inhaled, or absorbed a sufficient dose of a 
toxin to establish that it caused the asserted 
illness. Here, the contestable issues are 
whether the dose is measurable and whether 
the threshold necessary to cause disease is 
knowable. Asbestos litigation should serve 
as a lesson to defense attorneys, illustrating 
how the failure to contest plaintiffs’ proof 

leads to the entrenchment of dubious prop-
ositions. Indeed, in this emerging personal 
injury PCB litigation, we cannot permit the 
plaintiffs’ bar, as it did with asbestos cases, 
to convince most courts that science has not 
identified a known threshold below which 
asbestos did not cause disease.

In theory, specific causation requires a 
plaintiff to prove the precise toxin dose to 
which he or she was exposed and that this 
dose met or exceeded the dose known to 
cause a specific disease. In practice, most 
courts recognize that science cannot pre-
cisely measure exposure dose. It there-
fore becomes critical for defense counsel 
to insist that a plaintiff present a scien-
tifically acceptable proxy measure of the 
plaintiff’s dose, since the measuring diffi-
culty does not excuse a plaintiff from car-
rying the burden of proof on this issue. In 
many jurisdictions, a plaintiff can prove 
dosage with circumstantial and statisti-
cal evidence demonstrating exposure to a 
toxic substance. See, e.g., Parker v. Mobil Oil 
Corp., 7 N.Y.3d 434 (N.Y. 2006).

Specific causation is contestable as well, 
given that the tests currently in use to detect 
the presence of PCBs in the human body 
generally cannot measure the precise level 
of PCBs in the body or their source, only 
whether an individual has been exposed to 
a level of PCBs higher than background ex-
posure. While the inability to prove a plain-
tiff’s specific dose may not end a plaintiff’s 
case, it means that the plaintiff will have to 
rely on circumstantial evidence of specific 
causation. However, under the guidelines 
in the Federal Reference Manual on Sci-
entific Evidence, federal judges necessar-
ily would have more difficulty sanctioning 
specific causation inferences when general 
causation had not been established. Fed. 
Jud. Ctr. & Nat’l Research Council, Refer-
ence Manual on Scientific Evidence (3d ed. 
2011), available at http://www.nap.edu/catalog.
php?record_id=13163#orgs. Accordingly, the 
defense should challenge a plaintiff who 
relies on circumstantial evidence to prove 
specific causation when he or she cannot 
proffer reputable epidemiological evidence 
on general causation.

Thus, the first general step in a defend-
ing a claim alleging PCB- related illness is 
to challenge the plaintiff’s expert witness 
evidence on causation, both general and 
specific. Several jurisdictions have allowed 

defense attorneys to make this challenge at 
the outset of a case before the parties con-
ducted substantial discovery and incurred 
associated costs. See, e.g., Lore v. Lone Pine 
Corp., No. L-33606-85, 1986 WL 637507, 
at *1 (N.J. Super. Law Div. Nov. 18, 1986). 
A “Lone Pine order,” named after the New 
Jersey trial court case, permits a court to 
evaluate the plaintiff’s evidence regarding 
the substance to which the plaintiff was al-
legedly exposed, the illness from which the 
plaintiff allegedly suffers, and the medical 
and scientific evidence regarding causation. 
Typically, a Lone Pine order saves the par-
ties from expending substantial time and 
costs associated with discovery if the court 
decides that a plaintiff will not be able to 
prove causation. Defendants also benefit 
from addressing causation as a judicial gate- 
keeping issue because it prevents proof of 
pain and suffering from infecting and in-
fluencing a court to favor finding causation.

When a plaintiff’s expert opinion on 
causation is inadmissible or insufficient 
to sustain a jury verdict, a defendant can 
obtain summary judgment or a dismissal. 
See, e.g., Rutigliano v. Valley Bus. Forms, 
929 F. Supp. 779 (D.N.J. 1996). Seeking a 
Lone Pine order is thus an expedient means 
of putting these issues before a court, as 
well as signaling to a plaintiff’s attorney 
that a defendant will not go down with-
out a fight. Indeed, courts have a prag-
matic perspective on considering causation 
early when it offers the potential of resolv-
ing large numbers of cases. See In re Love 
Canal Actions, 547 N.Y.S.2d 174 (N.Y. Sup. 
Ct. Niagara County 1989); Atwood v. War-
ner Elec. Brake & Clutch Co., 239 Ill. App. 
3d 81, 605 N.E.2d 1032 (Ill. App. Ct. 1992).

PCB Rulings on Causation in 
Federal PCB-Related Cases
Federal courts have issued a handful of rul-
ings on whether an expert may opine on 
causation in cases alleging personal inju-
ries from exposure to PCBs that may offer 
guidance on the issues presented in this lit-
igation. In 1997, the Supreme Court of the 
United States in General Electric v. Joiner 
decided an important case on Daubert ju-
risprudence that happened to involve cau-
sation in PCB litigation. 522 U.S. 136 (1997). 
In Joiner, the Court upheld a decision from 
the U.S. District Court for the Northern Dis-
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trict of Georgia that an expert’s testimony 
establishing a link between PCBs and the 
plaintiff’s injuries did not meet the Daubert 
standard. Id. In the underlying lawsuit, the 
plaintiff, an electrician, alleged that his 
exposure to PCBs caused him to contract 
small-cell lung cancer. Id. at 139. The plain-
tiff was a smoker but took the position that 
his PCB exposure “promoted” his cancer. 
Id. at 139–40. The district court ruled that 
the plaintiff’s experts had failed to show a 
link between PCBs and small-cell lung can-
cer, finding that the experts’ testimony did 
not amount to anything more than “sub-
jective belief or unsupported speculation.” 
Id. at 140 (citing Joiner v. General Elec. Co., 
864 F. Supp. 1310, 1326 (N.D. Ga. 1994)). The 
plaintiff’s experts relied on animal studies 
linking PCBs to cancer in infant mice, as 
well as on various epidemiological studies 
that purportedly linked PCBs to cancer, all 
of which the district court found insuffi-
cient. Id. at 144–46.

In 2001, the Sixth Circuit affirmed a 
ruling of the U.S. District Court for the 
Western District of Tennessee that granted 
summary judgment against class action 
plaintiffs alleging injuries from exposure 
to PCBs based on the finding that Federal 
Rule of Evidence 702 precluded the plain-
tiffs’ experts from testifying on medical 
causation. Nelson v. Tennessee Gas Pipe-
line Co., 243 F. 3d 244 (6th Cir. 2001). The 
plaintiffs in that case alleged various inju-
ries resulting from long-term environmen-
tal exposure to PCBs, asserting causes of 
action sounding in negligence, trespass, 
nuisance, and strict liability. Id. at 248. The 
plaintiffs proffered the testimony of two 
experts to establish medical causation that 
the defendants challenged under Daubert, 
and they concurrently filed a motion for a 
summary judgment arguing that without 
evidence of medical causation, the plain-
tiffs’ claims could not stand. Id. The experts 
based their conclusions on a study of 98 
adults allegedly exposed to PCBs, including 

seven representative plaintiffs, compared 
with a control group of 58 adults, in addi-
tion to separate evaluations of the seven 
representative plaintiffs. The magistrate 
judge held that the testimony of the plain-
tiffs’ experts did not meet the standard 
for admissibility under Daubert and sub-
sequently granted summary judgment to 
the defendants. The Sixth Circuit affirmed, 
finding that the magistrate judge did not 
abuse his discretion since it was possible to 
find that the plaintiffs’ experts’ methodolo-
gies and scientific knowledge did not prop-
erly establish medical causation sufficient 
to satisfy the Daubert test. Id. at 253–55.

In 2006, the U.S. District Court for the 
Southern District of Indiana granted sum-
mary judgment to a defendant that the 
plaintiffs alleged had released PCBs over 
the course of several years, based on an 
exclusion of the plaintiffs’ expert testi-
mony. Allgood v. General Motors Corp., 
02-cv-1077, 2006 U.S. Dist. Lexis 70764, 
at *1 (S.D. Ind. Sept. 18, 2006). The plain-
tiffs asserted several claims against the 
defendant, including a claim for medical 
monitoring proffering multiple experts 
to testify that the plaintiffs had increased 
risks of developing cancer due to PCB expo-
sure. The court found that the plaintiffs had 
failed to show that the experts’ method-
ology was reliable, which precluded the 
experts from testifying, granting summary 
judgment to the defendant on the medi-
cal monitoring claim. Id. The U.S. District 
Court for the Southern District of New York 
similarly precluded an expert proffered to 
testify on causation linking PCBs to per-
sonal injuries. Mancuso v. Consolidated 
Edison Co., 56 F. Supp. 2d 391 (S.D.N.Y. 
1999), aff’d, No. 99-9233, 2000 U.S. App. 
Lexis 12487, at *1 (2d Cir. June 5, 2000).

On the other hand, some federal courts 
have declined to preclude expert testimony 
on causation regarding alleged PCB- related 
personal injuries. Friedman v. F.E. Myers 
Co., 706 F. Supp. 376, 381 (E.D. Pa. 1989) 
(rejecting an attempt to preclude expert 

testimony on the grounds that the expert 
did not reasonably rely on materials relied 
on by experts in the field under the liberal 
Third Circuit approach). In another case 
decided by the Third Circuit, in exten-
sive litigation related to claims of PCB- 
related injuries at the Paoli Railroad Yard 
in Pennsylvania, the Third Circuit Court of 
Appeals admitted some experts’ opinions 
and excluded others. In re Paoli R.R. Yard 
PCB Litigation, 35 F.3d 717 (3d Cir. 1994). 
In that decision, the court noted that courts 
may require plaintiffs’ experts to rule out 
other possible causes of the plaintiffs’ ill-
nesses. See Rutigliano v. Valley Bus. Forms, 
929 F. Supp. 779, 786 (D.N.J. 1996). Even 
though the court admitted certain expert 
testimony, after an extended litigation that 
concluded in a trial, the defendants pre-
vailed. In re Paoli, 221 F.3d 449 (3d Cir. 
2000). Moreover, in subsequent litigation 
by additional plaintiffs arising from the 
same exposure to PCBs, the U.S. District 
Court for the Eastern District of Pennsyl-
vania did not admit the plaintiffs’ experts’ 
testimony because it failed to explain why 
the alternative causes of the plaintiffs’ inju-
ries offered by the defendants did not cause 
the plaintiffs’ illnesses. In re Paoli R.R. Yard 
Litig., No. 86-2229, 2000 U.S. Dist. Lexis 
12993, at *17 (E.D. Pa. Sept. 6, 2000).

Conclusion
While PCB- related lawsuits are not brand 
new, they have been relatively few in num-
ber. New focus on PCBs in locations such 
as schools and other buildings constructed 
prior to the ban on PCBs has the potential to 
stimulate further investigation and to gen-
erate new claims against a broad spectrum 
of defendants. Defense attorneys should 
proactively face these developments. In the 
early stages of PCB litigation, it is impor-
tant to attack plaintiffs’ proof of general and 
specific causation. Long experience teaches 
that failing to do so can permit the plain-
tiffs’ bar to establish causation as a fact in 
spite of dubious scientific underpinnings. 
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